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I. INTRODUCTION
In contrast to the notary public systems known to practitioners in
common law jurisdictions, under civil law notary public systems in most
Latin American countries, the notary is a combination of counselor,
authenticator, and keeper of records. Notary publics in Mexico, Central
America, and almost every South American country have achieved true legal
professional status, unlike their counterparts in the United States and the
United Kingdom. The Latin American notary public has attained a position
of enormous relevance in the context of civil' and commercial transactions.
A notary public's involvement in a particular transaction will vary depending
on the service requested by the parties and on the duties vested upon the
notary public by the legislation of a country.
In a few Latin American countries, the notary public is merely a hybrid
of registrar and authenticator.' However, in most jurisdictions, a notary
public is deemed to be a true legal counselor, with duties both to the client
and to the public, who places their "faith" in the notary public.' In addition
to performing other traditional notarial tasks, the Latin American notary
public may draft documents and provide advice of a legal nature. A notary
public's clients rely on the legality and fairness of the documents produced
by the notary public, on the true identity of the parties certified by the notary
public, and on the assurance that an exact transcript4 of the entire document
can be obtained from the notarial office, where books' are kept containing
a verbatim record of the text of every document presented.
In order to become a notary public, candidates in most Latin American
countries must pass a special test, submit to a background check, and become
a member of a self-regulatory association or the Bar. Upon appointment, a
notary public must refrain from performing other activities that may distract

1. Legal systems deriving from the French and Italian systems consider civil transactions
to include all those areas not involving merchants and business transactions. However,
obligations and contracts principles are considered part of the civil law and are equally
applicable to merchants as well.
2. Two significant examples are Colombia and Venezuela, whose notary publics have
not been considered to have achieved developed status by commentators on notarial law.
Notarial law is a separate and distinct area within the law in a number of Latin American
countries.
3. The term "faith" or "public faith" refers to the reliance that the law places on the
document that is clothed with presumptive legality in every act or transaction where a notary
public has had substantial participation.
4. Generally called a "certified copy," it is in reality a true copy of the entire document
with a certification of the identity of the parties who have it signed before the notary public.
5. Some Latin American countries still use hardcover books with numerated pages, while
others have adopted microfiche and other retrieval systems.
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from notarial functions, subject to certain exceptions for teaching and
performing other select noncommercial activities. In some countries,
however, the number of notaries is limited, and they are appointed by the
executive or the judiciary.
II.

THE NOTARY PUBLIC IN THE UNITED STATES AND
THE UNITED KINGDOM

In the United States, a notary public is not required to be a lawyer or an
officer of any branch of government. In fact, a notary public does not even
have to have a college degree. Due to the diminished status of the notary
public, the notarial system in the United States is known as the witness-forhire system by Latin American commentators. The U.S. notary public does
not have to be a member of any self-regulating profession. The candidate
merely has to meet certain legal requirements such as being a registered voter
and having a good moral character.6
As this term is understood in Latin America, the witness-for-hire notary
public lacks the power to vest an entire transaction with public faith. This
type of notary public basically verifies and attests to the true identity of the
signing parties. In so attesting, the notary is verifying that those who sign
have done so in the notary's presence, have presented acceptable identification, or in some jurisdictions, are "personally known" to the notary
public. A lawyer may become a witness-for-hire notary public. In this
capacity, the lawyer-notary public is not required to draft the document to be
signed by the parties or verify the contents of the document presented for
authentication.
The notary public under the witness-for-hire system does not keep a
transcript of the contents of the document. Only by express authorization of
the law may a witness-for-hire notary public attest to an oath or take other
declarations. In most states, with certain exceptions such as Louisiana, a
notary public's commission expires and must be renewed. Because of the
diminished professional status of U.S. notaries in comparison to Latin
American notaries, an observer with a background in the Latin American
legal tradition would characterize the witness-for-hire notaries as private
notaries as opposed to public notaries.

6. Among the main requirements for becoming a notary public in Florida are legal
residency within the state, being at least 18 years of age, and appointment by the Governor.
Florida Notary Public Law, FLA. STAT. § 117.01(2) (1995).
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II.
A.

THE LATIN AMERICAN NOTARY PUBLIC
The Notary Public as a Legal Professional

One of the basic differences between the legal systems of Latin American
countries and the legal system of the United States is the role of the notary
public. The Latin American notary public is a vital participant in commercial
acts or transactions. Under the law of most Latin American countries, a
notary public's participation is required not only for the purpose of
authentication of the identity of the signing parties, but also for establishing
the validity and legality of the transaction itself.
A uniform definition of the Latin American notary public was proposed
in 1954 by the First Congress of the Interamerican Union of Latin American
Notary Publics, held in Buenos Aires, Argentina.7 A notary public was
defined as "the legal professional in charge of the public function of
receiving, interpreting and giving proper legal form to the will of the parties,
drafting those instruments required by them, bestowing them with authenticity, preserving the originals and issuing copies which reflect exactly its
8
contents."
As mentioned above, in most Latin American countries, the notary public
participates in the creation of the documents used by the parties, supervises
the transaction, and makes sure all legal requirements are met before
authenticating and registering the documents. The notary public also is
required under the legislation of certain countries to supervise the proper
legal form of any documents presented for signature before the notary public.
In a few countries, the notary public is a mere authenticator and recorder of
documents. Sometimes, this is as the administrative head of a government
office, whose responsibility is merely to produce transcripts, maintain the
proper books, and issue certified copies of the original documents subscribed
by the parties to a particular transaction.9
B.

The Role of the Notary Public in a Civil or Commercial Transaction
The notary public may assume several roles in any given civil' ° or

7. A nonbinding organization created to introduce uniform standards and principles for
self-regulation and networking among notary publics throughout Latin America.
8. Uni6n Internacional del Notariado Latino, Primer Congreso, Buenos Aires, 1954.
9. For example, Venezuela and Colombia.
10. Civil law, as opposed to commercial law, reflects the distinction historically made by
civil law commentators, who have designated as civil those basic principles informing the law
of persons/family law, property, obligations, contracts, and successions/wills. The same basic
principles of civil law apply to commercial transactions, distinguished because merchants are
involved, but are subject to special commercial law provisions.
https://scholarship.law.ufl.edu/fjil/vol11/iss1/6
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commercial transaction, including acting as a legal counselor or supervisor.
The notary public is authorized to render advice to the parties, to assist them
with their legal needs, even at the notary's own behest, if the notary public
perceives the need to provide guidance to help them achieve their goals. As
a legal professional, the notary public is entitled, and sometimes is under the
legal duty, to understand or "receive," as it is traditionally called by Latin
American commentators, the true intention of the parties. The notary public
will inquire as to the parties' objectives, determine with precision the parties
intent, and help them accomplish their goals.
Another aspect of notarial participation is document drafting. Once the
notary public determines the nature and legality of the act or transaction, the
notary public will produce a document expressing the parties' intent. Even
in those instances where there is no duty to act as a counselor, the Latin
American notary public frequently acts beyond his role as a document drafter
by explaining the applicable law to the parties and assisting them in
structuring their expectations prior to drafting the required documentation.
Finally, the notary public will authenticate the transaction and the
document(s). This authentication usually transcends mere identification of
the parties. The notary public will vest with authenticity both the transaction
and the document(s), including the true identity of the subscribers, that the
document was actually signed, that the document reflects the parties' true
declarations or agreements, and if warranted, the acts attributed to the parties
in the text. Both the document and the entire transaction witnessed are
regarded as authentic, including any facts declared to have taken place in the
presence of the notary public.
Of vital importance are the declarations made by the notary public at the
conclusion of his or her participation in the notarization process. The notary
public generally certifies that all acts and declarations contained in the
document are true and will be presumed as such by a court of law or an
administrative authority. However, in a limited number of countries where
the notary public is not authorized to render legal advice or where the notary
public has not been requested to provide any assistance beyond authentication, the notary public may declare that his or her intervention is not
intended as an authentication of the substance of the transaction but only of
the identity of the parties."
C.

The Documento Pblico/InstrumentoPtiblico/EscrituraPtiblica
(Public Deed)

In Latin America, the term public deed is sometimes used indistinctively

11. The document will say, "Se autentica el presente documento sin prejuzgar sobre
ningtin extremo de fondo" or "Parafines autenticatoriossolamente."
Published by UF Law Scholarship Repository, 1996
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to describe either the text of the document as fully transcribed into the
appropriate notary public book, or the original document signed before the
notary public, a copy of which is issued to the parties. However, for
practical purposes, only the actual document kept by the parties is considered
to have public deed status, and it is the document that will be relied upon by
third parties. A certified copy, which also has public deed status, stating the
date and time of the signature and containing a complete transcription of the
original document and a reference to the identity of the signing parties, may
be obtained.
In the vast majority of the Latin American jurisdictions, a document is
transformed into an EscrituraPtiblica12 or a public deed1 3 by virtue of the
intervention of the notary public. In certain countries, some contracts must
be signed before a notary public and transformed into a public deed to
become valid. Some jurisdictions elevate all contracts and other documents
signed in front of the notary public to public deed status. Generally, this
status gives the document special advantages for purposes of enforcement and
as an evidentiary tool.
The legal requirements for establishing a public deed vary from country
to country. Typically, the requirements include the presence of signatures on
each page, incorporating the document into the notarial ledger, with the
notarial seal on each page and on the union of each contiguous sheet, and a
detailed description of the parties. Unlike identification requirements in
witness-for-hire systems, the description of the parties must include date of
birth, occupation, marital status, and place of domicile.
If an agent signs on behalf of a corporation or another person, a detailed
description of the registration data, including page number, volume, and
notarial book of the power granted to represent the corporate entity is
required. Whenever an agent with a power-of-attorney signs a contract on
behalf of a client, the registration data on his or her own power must be
stated at the beginning of the contract, in order to give proper notice of his
or her authority.
In most Latin American countries, in order to be binding, contracts and
other agreements must be recorded in a public registry or notarial office.
Generally, enforceability depends upon recordation. However, depending
upon the relevant legal provision, the contract may be effective between the
parties but not against certain protected third parties. Where a statute calls
for an Instrumento Ptiblico, Documento Piblico or an EscrituraPtiblica,the

12. These terms are used interchangeably in some jurisdictions, while other countries use
them to distinguish between different types of public deeds.
13. The term public deed designates a document authenticated by a notary public or a
document registered in the notarial books or registry office, which may have been drafted by
the notary public.
https://scholarship.law.ufl.edu/fjil/vol11/iss1/6
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document evidencing the transaction must be in the form of a public deed,
otherwise the act or transaction is regarded null and void ab initio, 4 or
effective only between the parties but not as applied to third parties. The
relevant legal provision applicable to a specific act or transaction usually
establishes whether the relevant document must be issued in the form of a
public deed. Documents from all areas of law are subject to the public deed
requirements, such as articles of incorporation, wills, and a wide variety of
contracts and agreements.
D. Status of the Notary Public in Latin America
In those Latin American countries where the function of the notary public
transcends the mere authentication and recording function, the notary public
is considered a true "depository of the public faith." The law and the public
at large regard the notary public as a public officer charged with performing
a public function, whether affiliated with the government or not. As a legal
professional, the Latin American notary public will hold either a law or
notarial 5 degree and is entitled to give advice to parties in nonadversarial
transactions and to draft the proper legal documents. The notary public
usually will be a member of the Legal Bar Association of the country or of
a special self-regulating association, and as such will be registered in the
notarial roll with either the Supreme Court of Justice or the executive branch
of the government. In most jurisdictions, the notary public is selected from
a pool through a competitive process of credential evaluations. In some
countries, however, it is simply a matter of discretional appointment by the
highest levels of government. In these instances, the notary public is an
officer of the government and acts by virtue of the delegation of the state's
power to the position itself, not to the person. In some jurisdictions, or in
certain parts of a particular country, notarial functions must be performed by
a member of the judiciary or an administrative officer.
E.

Custodian of Records and Producer of Certified Copies

The Latin American notary public makes a complete transcript of the
documents presented by or drafted for the parties. The contents of every
document are recorded in a set of numbered books.16 A transcript or
certified copy is issued with the page, volume, and book number assigned.
Once a maximum number of pages established by the law is reached, the

14. Ab initio means "from the inception."
15. A notarial degree is similar to a law degree and may be obtained in some countries
separately from, or jointly with, the traditional law degree, after taking the appropriate courses.
16. In some jurisdictions, these numbered books are kept with mechanical or photostatic
retrieval devices, such as microfiche systems.
Published by UF Law Scholarship Repository, 1996
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book is closed and remains under the custody of the notary public or the
notarial office for future reference. Whenever a party or third person requires
a certified copy, it may be obtained simply by filing a request with the
appropriate fee. Certain documents producing legal effects upon presentation
require judicial authorization for the issuance of certified copies.
F. Legal Nature of the Relationship Between
the Client and the Notary Public
The relevance of this analysis lies in the difference between the remedies
available for breach of duty to the client, malpractice, and other causes of
action against a notary public. In those countries where the notary public is
more than a mere authenticator and custodian of records, the notary public
has been compared to a voluntary jurisdiction judge with the mission of
serving as an impartial legal counsel, owing a duty of reasonable care to
those who come before him requesting assistance. In these jurisdictions, the
act of requesting the service of a notary public is called rogatio7 and
historically, has been considered to be an exercise of the legal right of any
citizen to be sure of the complete legality and security of their assets and
family relationships. The notary public is required to diligently render his
services upon request by any citizen entitled to such service. Other
commentators have compared the notary public-user relationship to the
attorney-client relationship, under an agency or professional services theory.
In those countries where the notary public is comparable to a judge, remedies
and channels of enforcement are different than in those systems where the
notary public is regarded as a legal professional with duties similar to those
of a lawyer.
The notary public is not subject to a duty of loyalty to a single party if
the situation is not litigious and therefore, may act as an advisor to all parties
of the same transaction. If any possible conflict arises between the parties,
the notary public must seek the intervention of another notary public or
lawyer on behalf of one of the parties. A notary public must be impartial in
multiparty transactions and equally instruct all parties of the legal consequences of their declarations.
G.

Closed and Open Notarial Systems

Notary public systems in Latin America may be open or closed,
depending upon the number of licensed or appointed notary publics

17. This translates loosely as a "request" that may not be refused unless good cause is
shown.
https://scholarship.law.ufl.edu/fjil/vol11/iss1/6
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authorized to hold themselves out as such. In open or unlimited number' 8
systems, every professional who obtains a license or graduates with a notarial
degree and registers in the roll of notary publics is entitled to practice as a
notary public and a lawyer, subject only to those requirements imposed by
the respective regulatory authority and the applicable laws. In closed or
limited number systems, there is a fixed number of notary public officers for
each notarial district, which usually coincides with territorial subdivisions.
In large cities, there will be a number of notary public offices, and the parties
are free to use the notary public of their choice with no geographical
constraints.
Traditionally, commentators have attributed certain advantages to closed
systems. These include requiring that notary publics devote their time
exclusively to their functions. This is accomplished by not allowing them to
litigate, hold other positions in government, or in theory, perform commercial
activities. In unlimited number systems, notary publics may be lawyers and
may practice both law and notarial functions. Under the law of most Latin
American countries, compensation for notary public officers includes a
nominal salary, supplemented by a "volume" bonus. This bonus is
determined by the number of documents drafted or authenticated and is
similar to a commission per volume of sales. In other countries, the fee is
based on schedules set by statute for each transaction, in addition to an
hourly rate-based fee.
In closed systems, a notary public usually holds the position of head of
an administrative government office, corresponding to a particular numbered
circuit. The notary public supervises a staff that performs all the notarial
functions, such as transcription and maintenance of the respective books and
records, and handling special requests for off-site authentications. In open
system countries, a licensed notary public maintains the books and performs
notarial functions wherever he or she works, usually the law practice office
or a special ad hoc office for the practice of notarial tasks. The notary
public's address must be registered with the proper supervising authority.
H. RegistrationRequirements and Consequences
In almost every commercial transaction, a number of documents must be
registered in order to be legally binding against third parties. In most Latin
American countries, registration is either required by law in order to make
the document valid and the transaction lawful or is preferred by the parties
because a special evidentiary benefit is derived -from the fact that the
document has been duly recorded or because registration assists or allows the

18. "Unlimited" refers to the fact that every legal professional who meets the requirements
established by law can become a notary public.
Published by UF Law Scholarship Repository, 1996
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enforceability of the act or document. Note that the notarial and the registry
offices generally coexist, and most legal provisions governing sufficiently
important acts require the issuance of both a public deed and subsequent
registration before a specific registry office.
Therefore, two parallel
registration systems exist throughout Latin America. First, there is a network
of notary public or notarial offices, which maintains a record and transcript
of each document presented for drafting and authentication, and of those acts
witnessed at the moment of execution. Second, there are general or
specialized registry offices dedicated to the registration of particular types of
transactions, such as, real estate, corporations, or the maintenance of records
of a wide variety of commercial and noncommercial operations, known as
commercial registry offices.
Usually, the registry office is established by law to make accessible all
documents having legal effects that the law deems worthy of publicity. The
areas for which the law has created specific registry offices vary from
country to country, but generally, include business entities, real estate
transactions, powers of attorney, commercial transactions, trademarks, patents
and copyrights, registry of births and deaths, and modification of civil status,
such as marriages and divorces.
A document must be recorded in one of these specialized registry offices
if a specific provision of the law requires registration, and thus publicity, as
a condition for validity of the act or transaction. Otherwise, to ensure erga
omnes effectiveness of a document it must be registered at least with a notary
public or notarial office. Sometimes, the same document is required to be
registered in both offices. Even if not required, the parties may voluntarily
elect to do so in order to obtain the full benefits of both systems. Some real
estate registry offices, in order to admit a document concerning real property,
will require issuance of a public deed before a notary public. Most Latin
American countries have adopted the French system, under which
registration, not required to maintain validity of a transaction between the
parties, is required to enforce the transaction against third partes.
When the notary public or registry office keeps a transcript of a
document, the transaction becomes a matter of public record and becomes
enforceable against third parties. Registration with a notary public or registry
office provides notice to the public that a particular transaction has taken
place, thereby providing, in theory, protection against fraud. Third parties
would be unable to claim a good faith lack of knowledge of a particular
transaction, regardless of any actual knowledge on their part of the
transaction. Both the notary public books and the registry offices are
generally accessible to the public, and all registered documents may be
inspected and a true certified copy obtained. Usually, every document
presented to a registry office is, like those documents presented to a notary
public for conversion into public deeds, copied in its entirety into a special
https://scholarship.law.ufl.edu/fjil/vol11/iss1/6
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book and assigned a book, volume, and page number for ease of reference.
Depending on the applicable legislation and the provisions creating
and/or regulating the activities of the notary public offices or registry offices,
registration may have one of the following three effects. First, it may confer
validity to the act or transaction. In some Latin American countries,
contracts, title documents, and other commercial and noncommercial acts
must be recorded in either a notarial or registry office in order to become
effective or binding against third parties. Second, registration may make the
act or transaction enforceable. While the act or transaction may be valid
even if it has been subscribed on a nonnotarized document, which also is
denominated a "private" instrument or document under certain legal systems,
its enforceability depends on whether it has been registered. Registration
ensures the enforceability of the rights created by a document against third
parties. Third, registration may confer a special evidentiary advantage.
Documents issued by a registry office, in the form of a certified copy
containing a transcription of the full document or an extract, have full faith
and credit in an action brought at law, and registrars sometimes are required
to furnish upon request any information requested by a judicial or administrative authority.
I.

Organization and Duties

The organization of registry offices varies from country to country.
Registry offices may be separate offices ascribed to the government, such as
a ministry or secretary or to the judiciary. In some countries, the law assigns
the responsibility of maintaining the commercial and corporate registry
offices to a chamber of commerce under the government's supervision. The
registry office is responsible for the accuracy and legality of every entry and
has supervisory powers, reviewing each transaction presented for registration.
Although the registry office's role is to ensure that the proper extrinsic form
has been used, it also may inquire on the legal validity of a transaction. The
duties of registry officers are generally limited to verifying that all documents
presented for registration have been prepared according to legal formalities.
Authentication or issuance before a notary public almost always is a
prerequisite for registration and must be verified by the registry officer.
Likewise, in areas such as real estate, a notary public may not authenticate
or assist in the issuance of a document regulating real estate rights unless all
prior documentation establishing certainty of title and ownership duly
registered is presented by the parties. Registration, however, does not confer
legal status to an otherwise unlawful or illegal transaction, nor does it serve
to correct fatal formal defects.
Under most systems, documents presented for registration are kept in
numerical order by date of filing. Other registry offices, however, may

Published by UF Law Scholarship Repository, 1996
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maintain separate files for real estate, corporations, or other matters that are
constantly subject to change. When there is a special page or file, as in the
case of real estate or corporate documents, successive notes reflecting
changes of ownership, or liens, are taken within the same file or record.
J.

Types of Registry Offices

1. Commercial (Mercantile) Registry
Depending on the legislation of the country, merchants are required to
register in the "roll of merchants" maintained by the registry office. Registry
is compulsory for individuals who operate by representation or on commission or consignment. In accordance with the particular legislation of a
country, merchants must register the firm name, any fictitious names, the
nature of the business, the full names of the merchants or partners, and their
marital status and nationality, the domicile of the business and the merchants
or partners, a summary of the articles of incorporation or establishment, the
legal representative, advertising, any declarations of bankruptcy and
rehabilitation, and corporate finance instruments used to raise funds.
Other types of transactions also are frequently subject to registration.
These include marriage agreements entered into by merchants or in effect at
the time of starting a business, and all documents containing agreements
regarding restitution of dowries and title to dowry property. Additionally,
divorce or separation decrees and judicially ordered or private liquidation
agreements regulating those assets that must be turned over to the former
spouse of a merchant must be registered. 9 Finally, powers appointing a
"factor" or general agent and authorizations granted to minors for the purpose
of conducting business should be registered.
2.

Corporations Registry

In some countries, documents related to corporations are registered with
the commercial register. They are denominated either "commercial" or
"mercantile," while acts and documents previously enumerated under
commercial register are registered in a different registry office. Examples of
documents and acts that must be recorded in the corporations registry office
include:
(1) Instruments regulating the creation and organization of commercial corporations, such as articles and bylaws, or branches of foreign

19. In some countries, instruments, relating to dowries and title to dowry property that has
not been duly registered, have no right of priority over other creditors rights.
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corporations. Registration of joint ventures depends upon the law of
the particular country, which may require that they be registered in
a different registry office;
(2) Powers of attorney granted to officers or third parties for the administration of the corporation, and revocations of powers of
attorney, their signature and seals, if any;
(3) Changes such as capital increases, admission of new partners,
changes in the articles or bylaws and the establishment of new
branches. In some countries, this includes changes in the patents and
trademarks owned by the corporation, which are usually protected by
a separate register.
3.

National Identity Registers and Civil Registry

In contrast to the constant struggle for the protection of privacy and the
tension that exists between the civil society and the government in other
countries of the world, in Latin America, most, if not all, governments
maintain a central register of all their citizens and noncitizen residents. Each
resident is assigned a national identity number and an identity card that, in
some countries, must be carried at all times by every inhabitant as required
by law or as necessitated by the imposition of law enforcement. If a person
cannot prove adequately his or her identity upon the request of an authority,
he or she may be subject to administrative detention until positive proof of
identity can be produced.
From a commercial point of view, the relevance of personal identity
registers is that most contracting parties will identify themselves by using this
number, much as the social security or driver's license number is used in the
United States. Although obvious to some, it should be mentioned that in
most Latin American countries individuals utilize two surnames, corresponding to their father and mother's last names, respectively. Special care must
be used when identifying a party in order to avoid confusing his or her
second last name for his or her complete and true surname, which might be
the first surname or both (with or without a hyphen).
Personal information, such as birth, marriages, divorces, cohabitation, and
deaths, is maintained by separate civil registry offices.
4.

Real Estate Registry

Contracts that create, transfer, declare, modify, or extinguish property
rights, contracts, acts, or judicial decrees that attach or impose liens,
prohibitions on transfer or disposition, and other measures of a precautionary
or enforcement nature are subject to registration in the real estate registry
offices. A statute imposing this requirement can be found in most Latin
American jurisdictions. Generally, Latin American countries utilize the
Published by UF Law Scholarship Repository, 1996
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concept of "first to record, first in right," similar to so-called race statutes in
the United States. Thus, priority between two duly registered documents
concerning the same property will be determined not only by the date of
registration but also by the number assigned to each document. However, the
parties to the transaction cannot take advantage of the lack of registration or
defeat by a prior document regarding their mutual liability. In this situation,
the document will be considered valid and duly registered.
5.

Foreign Investment Registration

In order to preserve repatriation of profits and capital rights, and avoid
losing exchange rights, that is, the right to exchange local currency into the
currency used to make the original investment, foreign investment must be
registered in special registries. This is a relatively new phenomenon, derived
from the increasing need of Latin American countries to curb capital flight,
control the influx of hard currency, and sometimes, to profit from
government-imposed exchange rates, restrictions, and monopolies on the sale
and purchase of hard currency and commissions.
Foreign investment registries require filing a request accompanied by
evidence of the investment, such as currency, technology, or intangible assets.
In addition, it is most likely that this registry will require a copy of all duly
registered articles of incorporation, both foreign and local.
K. Registration Requirementsfor Incorporation
in Latin American Countries
In any Latin American country, the process of incorporation or formation
of business entities depends heavily on strict compliance with registration
requirements. Consider, for example, the registration requirements of
Venezuela. The first step is to inquire at the commercial registry of the city
where the corporation has its principal place of business,2" whether the
desired corporate name is available, regardless of whether it is a branch, a
subsidiary, or a new corporation. Results of the inquiry may be retrieved
after the third working day at the same commercial registry office.
After the corporate name search, there is a thirty-day period in which to
file the incorporation documents, together with proof of deposit of the
subscribed capital, or an inventory of assets contributed, or both. In the
special case of a branch, the holding company's incorporation documents,
which must be duly translated by a public interpreter if foreign, are required
to be filed with a notification to the registrar of the intention to open a

20. In Venezuela, a corporation's registry functions are carried out by a unified
commercial registry.
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branch in the locality covered by the registry office. If property is used as
a capital contribution, a balance sheet written by a certified public accountant
must accompany the incorporation documents. There are no minimum
While the articles contain basic
capital requirements in Venezuela.
incorporation information, such as name, business purpose, and capitalization,
the bylaws usually contain regulations on shareholders' rights and
contributions. The contents of both documents are reviewed by the
commercial registry's legal department.
The registry officer receiving the request then determines, based on the
initial capital, the "registry rights," or registration fees due. These amount
to approximately 1.5% of the capital subscribed by the corporation.
Whenever subscribed capital is paid or additional capital is subscribed,
registry rights are due. The person presenting these documents must be
specifically authorized in the document or by special power of attorney that
was granted before a notarial office and reviewed by the registry office upon
presentation to act on behalf of the incorporators. A signing date for the
corporate documents is scheduled, unless a speedy incorporation is required.
If a speedy incorporation is desired an extra payment of "habilitation" fees
must be paid. These fees are completely legal and established by the relevant
regulations. The commercial registry's legal department then reviews the
document, and if a defect is found, it may notify the incorporator by
telephone. Otherwise, the defect is "discovered" and corrections ordered at
the date and time scheduled for the signing of the documents.
Once the incorporation documents are signed, an additional request is
sent to the registrar to stamp the books to be used by the corporation,
namely, the inventory book, the daily book, and the main book."' If the
corporation is a limited liability company, a partners book and an act book
also will be required. Finally, the incorporation documents are published,
generally in an ad hoc publication of limited circulation that exists solely for
legal notice purposes.
The documents that are usually required by registrars throughout Latin
America for the establishment of foreign company branches are as follows:
(1) Incorporation documents of foreign holding corporations, in the
case of a branch, and if the foreign corporation is an incorporator,
duly authenticated, consularized, and translated, incorporation
documents;
(2) Authenticated and consularized authorization of the board, or a

21. Even though most, if not all, corporations use a software program for their accounting
needs, the "sealing of the books" is still a time-honored tradition, which is followed by every
company incorporating in Venezuela. This is due to the fact that the commercial code has
not been updated to reflect changes in accounting practices and in technology.
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corporate resolution or a shareholders' meeting that consents to the
incorporation or establishment of a branch;
(3) Authenticated consularized appointment or authorization of a
legal representative to act before the specific registry office, or proof
of a general power of attorney, granted in accordance with local law;
and
(4) Proof of sufficient capital to back the corporation's future
obligations, at least equal to the capital of the branch or business
entity regardless of the form chosen.
After being held, annual meetings and extraordinary meetings must be
filed with the relevant registry office in order to provide public notice. This
public notice is necessary if the documents are to be effective against third
party claims.
IV. APPENDIX: LEGAL PROVISIONS REGULATING NOTARY PUBLICS IN
LATIN AMERICA

ARGENTINA
COD. CIV., arts. 997-1011; Law No. 12990, July 7, 1947.
BOLIVIA
Notarial Law, Law of Mar. 5, 1988, as amended by Law of Nov. 20, 1950.
COLOMBIA
Notarial Statute, Decree 960, June 20, 1970, as modified by Law 29 of 1973
& Decree 2148 of Aug. 1, 1983, De lafunci6n notarial.
DOMINICAN REPUBLIC
Notarial Law, Law 301 of June 18, 1964 in Gaceta Oficial-8870.3.
ECUADOR
Law 1404 in Registro Oficial, Nov. 11, 1966; CODE OF CIVIL PROCEDURE,
arts. 168-194.
EL SALVADOR
Notarial Law, Decree 218 of Nov. 7, 1962 in Diario Oficial, Dec. 6, 1962;
CIVIL CODE, arts. 1007-1015.
GUATEMALA
Notarial Code, Decree 314 of Nov. 30, 1946 in El Guatemalteco, Dec. 20,
1946.
HONDURAS
Notarial Law, Law 162 of Mar. 29, 1930 in La Gaceta, Jan. 8, 1930.
MEXICO
"Federal District Notarial Law," D.O., 8 de jan. de 1980.
NICARAGUA
Notarial Law, as amended by Decree 1290 of Dec. 15, 1966 & Decree 658
of Feb. 24, 1981; CIVIL CODE, arts. 2364-2374.
PANAMA
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CIVIL CODE, arts.

1714-1752; CODE OF CIVIL PROCEDURE, arts. 2112-2139.

PARAGUAY
COURT ORGANIZATION CODE, arts.

101-154.

PERU
Notarial Law, Law 1510 of Dec. 15, 1911, as amended 1946, 1949 & 1958;
CIVIL CODE, arts. 2008-2017.
URUGUAY
Notarial Law, Decree Law 1421 of Dec. 31, 1878, as amended by Law
12395 of July 2, 1957 & Law 13420 of Dec. 2, 1965.
VENEZUELA
Decree 1393 of Jan. 6, 1976.
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